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Qoen, letween the flrt and eventi! dava
of Novembcr, in the 2nd yea of the reijjn
of our said lady the (Jtieen.

In thi, that the aid Joseph Narrisse
Cardinal ond ntber, beinr suhjerti ol our
aid lady the (jneen, on the 4th day ol

Novernber, in tiie 2ud year of the reijjn of
our fcaid lady the Queen, and on di vera
other dava, as ve!l before as after, in the

ions and friend, whilst engaged in pre-pari- ng

for their tial. The telalives, con-nrxint- is

and frw-nd- j if the prihoner, have
been and continue lo be ali arce
to them. They have been treated a
criminal, whose guilt had been taken ly
anlicipaiion, and the restraints unjustly
and illegally imtined tirKn them, bave im-pai-

red

their means of detencé.
The prisonera accordingly claim the

mie of Criminal Law, or mode of prorrod.
in? therein.

That the Stature of tbe Imperiai Parlia-
ment of the 5th Edward III. cap. 2, corri
rnonlv ralled the Statute of Treasons; tbe
Slattile of the sanie Parliament of the 7th
William IH. e. 3; and the Statine of the
sartie Parliament ofthe 7lh Anne, c. 21,
and divers other Legislative Expot.ithns
of the ni I Statute of Edward the III., by
dillerent Laws enacted ince that period.

when martial law s prodaimed by the
aforrtaìd adm.nihtrtor f)f the govert mept
of ibis prov ince, on the 4ih day of Novem-
ber lait, cannot rome within tbe cope of
the said pretet.h-- d ordiaarce, 2d Victoria,
rap. S, wh'ch i dectared lo be foutideij
upon thè aÌJ piocli inai ioti of niattial law,
iiiasmurli a o )w or prr claniation fan
bave, or be ma!e

'
to produce, rrtro-acliv- e

e tìert.
Istly, fìecause no court martial, fven

thcnjgh a!enib!ed to try perauns amenable
to a tiibunal f ihat riaiore, rati' iubjec$
any individuatalo tLe jiunishntent of dealh
for any crime wl expretrd in be lurniibed
by ile tnutiny ter, or by the articlei o(
war; tvhereai ihe crime r high treason,
now impnted io the prisoners, which is
punishahle by dcath and allainder, accord-
ing to the laws ol the land, is not spccifiec
or referred to, in tbe aid mutiny act, or
in the art irle of war. '
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fommrnce helow th imponant trial

of M'W. C4RDI5AL tttìi DvcetTK,
wbi tvpre exrcuted al. Montreal oti the

2tt Perrtnber lat,for High Treason. la
or next number we sliall p,ìve the p.l

documenta 8oken of in the 23th

number of tliin i'ajurr. Let the reader bear

in mini ihe furi thai these-- victim were in

the hanil of the civil aulhorities one

iv previons tu the proclamalion of

martisl lav, under which they were

tried, condemned, and executed. They
vere l!ged in Moctreal jail nn the

4th of Nov., whereas rnartiai law was prò-ciaim- rd

ori the 5th, and the ordinance,
rotxiitiitiiijj the court martial, was dated

the Sili, when in l'art. t,he Special Council,
frinii whenr.e eniannted the said ordinance,

wl cailed by proclamatilo for theOih only.
Thi il the manner of doirig business in

Canada! These are thetbeautiea ot nion- -

rrhy!
Ilitherto, we belicve, neither the civil

n ir criminal code, of England admitted ol

'f any man being punished l'or any ollenre
bv laws or ordinanr.es made ulterior to
ihe cunmission of sudi offence. To
i'iìh subject we invite the ettpecial

of'genllemen of the legai profe-ssio- n

thmufjh'Mii the United States. Immed-

iati nn bis arrivai in England Sir John
Ci!boriie wiJI he prosocuted l'or these mur-- 3

r.

said parisb of Chateaneoay, and a!so at
Cauehnawaja, rommonly cailed Sault St.
Louirf, in the district ami province alore-sai- d,

did meel, conspire, and agrec amontit
themselves, nnd tocether with divera
others whose names are unknown, unlaw-full- y

and iraitorotisdy to aubvert and dea-tro- y,

and cauie to be Kubvertrd and dea-troy-- d,

the legislative rule and fovernmenl
now tluly establisbed in the said province
o Lower Canada, and lo depose nnd cause
io tw deposed our said lady he (ueen,
from the royal state and govprnnient ol
thia province, and did for that purpose
then od there incile and assist io a rebel-lio- n

in the aid province; and then and
there beini nssembled and fathered toge-the- r,

and armed with gum, svvordn, peara,
Htavea ami other wenpons, did in furiher-anc- e

of theaid rebellion, trailorously pre-
pare and levv public war againat our said
lady the Queen, and vere then and there
found in open arnia againat ber rule and
Soverpment in this province, the
peace of our aaid lady the Queen, ber
Crown and diffni ty, and agairist the form
ot the statue in

'
such case made and pro-vide- d.

liefore pleadin to the charge, the pri-sone- rs

suhmit to the Court iha follnwing
exceptions, which are read by the Juilge
Advocate, and overruled after a delibera-lio- n

of about naif an hour:
Province ) The Queen,

of vt.
Lower Canada. ) Jph. N. Cardinal et al.

"The undersigni'rt, who bave been
brought forward òr the purpose, as they
have been informed, of being tried upon a
rharge or charges of treason (respeetl'ully
reservinsf the right of objeciing to the
compeience of the tribunal assembled to
try thern;) irisisting that in their case, the
ordinary laws of the province cannot be
repealed, nor t.be ordinary trirumala sus-pende- d;

insif ting also tl.at the legislature,
under the authorlty of which the preseti t
court iti constituted, has been expressly
resiraineu oy the act qI the imperiai parlm-me- nt

of the lst Victoria, cap. 9, from de
parting in any way from Ih practice ol
adniinistering the criminal law of Englaud,
as introduced jmo thi province, by the
act of the imperiai parliamenl of the 14th
Geo. IH. chap. 83, or any of the various
legislative exposìtions of'that statute, by
difl'erent laws enacted bince that period ;
and contending that the ofi'ence or oll'ences
with which they stand chgrged, are cog-nizab- le

only by,a jur of the country, and
thatby the mode of trial and the means
resorted to, upon the present occasion,
they might be deprived of ali constitutional
meana of defence, in which are i.ncluded
the right of the accused lo bave a list of
the jury, to eive him the benefit of the
challenge; the list of witnesses lo enable
him to detect conspiracy and to prevent
perjury; a copy of the charge, at least ien
dayt before the day of trial, to enable him
to prepare bimself lof the axeful day ; suf-ficie- nt

time to procure the assistance of a
legai adviser, to speak for an unlearned
tnah; in fact, ali the arma and means o
proteclion, with which the humanity of
the lawaof E'igland fortily the priaoners ;
beg leave to urge upon the attention of the
court, that according to the practice of
courts constituted as the prenent, the ac-

ci) ed are enliiled to the foljowing sal'e-guard- s:

lst. The crime or oiFence must be set
forth with certainty and precision, includ-in- g

time, place and circurnstaiirt-- s ; in ali
which the written accusatici! cummunicated
to thern, is defecttve.

2nd. The charme must be furnished in
sudi time belore the meeting of the court,
a that the accu$ed may bave full oppir-tunit- y

for preparine their defence. In
fact, an act of the jmperial parliament ol
the 3rd and 4:!i Anne, cap. 16, has ex-

pressly provided ihat " persoii's tried by
courts martial, shall have the benefit of the
act for regulatinir tri ah in eates of trea-$o- n

and tnisprision of treason." irm e- -
curing lo ihe party charged, an interval of
al leatt ten days, betaeeen tht servite of.
nolice of trial and hit arraignment ;
whereaa the charges were only communi-cate- d

lo them on the 24th day of Novern-
ber installi, at a late iioar in the eveningr,
and their trial fixed for the 2ìih day of the
ame month, ia contravention with the

practice of courts-tgarti- al on that point.
3rd. The acciised are entitled to a list of

the witnesses to he heard agsinsl them.
Such ha been withheld from the priaoner.

- 4th. They are entitled to a lit of the
persona appoioted to ait in judgment upon
them. No such iit has been lurnished to
the prisonera.

. Sth. The accneJ are entitled to freedom
of interc"urse with their relative, ynnex- -

ronaideratmn ol therourt to the matterà
fttibmilted, and requeft that ali pioreedings
may hedelerrwl, unti! the benefit, which
the practice of courts martial constituted
a the present and for the like purposes,
securea to the panie ascoseti, fchall have
been extended io them."

Montreal, 28th Nov., 193?.
) Joseph N. C a k ni ;r a r.,Signed,
I JOSRPH J)l lf ETTE, &C.

Satorday, lst Dee. 133S.
The fvidenee for the prosecution being

closed, nnd the prisonera heinr cailed upon
for their defence "The following mo-ti- on

is presentai on their behalf:"
Province f The Quetn,

of vs.
Lower Canada, j Jan. N. Cardinal et. al.

"The prisoners, (without waver of any
ohiection or exception bv them heretol'ort
made,.) respeetl'ully move thnt delay may
he granted to them until Tuesdny, the
4th day of December instant, to arrange
and prepare their defence, and to procure
the attendane of witnesses in support of
the snme.

And in the furtheranc? of this, their
humble request, the prisonera beg leave to
orge on the attention of the Court, the ex-tre-

ahortriess of the time allowed to
them to prepnre for trial, which has been,
in their instance, limited to two days; for
it was not unti! alate hnur on the 25th
Novernber laxt, (the Sabbath day,) that
they had an opportunity ol conferring with
Counsel; the nnusual restraint imposed
upon them during that briel interval, by
having been forbidden ali commtinication
with their relation and personal frietids,
although imploringly sooght for; the diffi-cul- ty

of ohtaining the attendance of their
witnessetj, who, almost without exception,
reside on the southern 6hore of the St.
Lawrence, at a distance of npwards of
twenty Jeagues from the city, at a season
when communif ation with thohe parts i

next to impracticable, & in times when the
ntmost constemation prevails among the
habitans of that section of the country;
the practice of courts martial, as laid down
in " Simmon's remarks on the Conslilu-tio- n

and Practice of Courts Martial," p.
192, (2d edition,) in pursiiance whereof,
every prisoner, (though within reach of
his witnesses,) is entitled to " a day or
two, or more, subsequent to the closing ol
the prosecutori," to arrende and prepare
his delence.

Other considerations might be dwelt
upon by the prisoners; bui they consiJer
it a ivork ol 8iipererogation to aM any
further reasons in support of a motion, up
on the accordance or refusai of which
their fate may depend. A court pitting to
render justice, and' composed of members
honourable in mind and bumane in heart,
must readily grant a request of such ob-vio- us

and imperative jn&tice."
Alter a few niinutes deliberation, the

delay asked l'or is granted. and the court in

adjourned till Tuesday morning, at ten
'clock.

Tuesday, 4th Dee. 1333,
10 tiVlock A. M.

After calìin? over the Members. the
prisonera are cailed upon their defence,
and suhmit io the court the following pro-

test. The Judge Advocate who reads il,
is interrupted by some of the Members,
when arrived at the word " incompetent."
The deed is stigmatised with tbe epithet
of " insulting in ita terms." Mr. Presi- -

dentobserve8 that the court hold their
mandate from sujierior authorities, and
consequently have a right of jurisdiction
over the prisoners; after which the Pro-

tesi is rejected, without any other forni.
It shall fimi a place here: -

Province ) The Queen,
of vs.

Loìter Canada. )Jos. jY Cardinal et al.
" The priaoners humbly, but solemnly,

protest against the pfesent tribunal, now
assemblei! under the designation ol a Court
Martial,' nroceeding forther in the said
cause, or the said prisoners, or
any of them, to enter ujon his or their de-

tener:
Firstlv," Because the said trih-ma- l is

wbollv incompeietit to take cogtiizance ol
the otTecce ol High Treason, with which
the prisonors tand charged, or to sit in
judgement upn them l'or tte said ofTence,
inasmuch as thev say:

That by the Act oJ the Imperiai Parlia-
ment of the 1 4th Geo. IH. c. S3, it is enac-e- d

that the criminal Law of England shall
continue to b administered, and sball be
olwerved as law in the provinceof Quebec,
as weil in the Jocription and quaiity of
the .fJence, as the method bf prosecution
and tri!, f the exclusion of everv other

fornied, and Miil form, pnrt of the Crimi-
nal Law of England, introdured into the
said Province of Quebec, by virtneofthe
said Art of the Imperiai Parliament of the
I th Geo. IH. e. H3, and arejppn force
in the Piovine of Lower Canad'ji, by vir-t- nt

of the said Art.
Thatily virtue of the Common nnd

Statpte Law of England, having refer-enc- e

to criminal ntfences, and lorrning port
ol the laws ot this province, a party rharg
ed with High Treason in entitled to be
tried by a jury of his country, impannelled
before the ordinary tribunal.-- , to the exclu-
sion of every other mode of trial; to' he
fnrnixhed, at least ten days before the day
of trial, with a list of the jury, to give him
the benefit of the challenge; with a list ol
witnepsew for the prosecution, to enable
hjni to detect. conspiracy and to prevent
perjury; io like manner, to have at least
ten days previous to such trial, lo procure
the nssistance ol counsel.

That by the Arto! the Imperiai Parlia-
ment of the lst Victoria, cap. 9, under the
supposed authorityof which nn Act, (os it
is said,) batti been passed by the Adminis-tratpr'- of

the Government, by and with the
consent of a pretendici Special Counpil,
anthorizing the trial hy Courts Martini of
ali persona, who, since the first day of the
month of Novernber now last past, had
been or then wereengaged in the rebellion
therein referred to, it is expressly provided :

" that it shall not be lawlul for the Gov-

ernar and Council, to repeal, susperid or
alterinv provision of any Act of the Im-

periai Parl'iament of Gt. Britain, or of the
Parliament of the Uniteci Kingdom, or nf
any Act of the Iiegiilatnre of Lower Con-ad- a,

as then constituted, repeah'ug or ng

nny such Act bf the Imperiai Parli-
ament."

That it was riot, an,d is not competent to
any locai Legislature, creafed by the said
Act ol the Imperiai Parliamenl ol the lst
Victoria, e. 9, to sanction any departure
Irom the practice ol administering the
Criminal Law ol England, as introduced
into this province by the said Act of tbe
Imperiai Parliamenl of the 14lh Geo. III.
cap. 83, or to abrogate any part ni the
Common or Statute Law ol England, hav-in- g

reference to the oHences ol High Trea-
son, existing and in force at the lime of
the passine of the last mentioned Act.

That tl.e preteuded Ordinance of the
Administrajor of the Government and
Special Council of the 2d Victoria, c. S, ia
nuli and illega!; not otity for the reason
aforesaid, hnt also because the Council
first ly constituted under the Art o the
Imperiai Parliament of the lst Victoria,
cap. 9, was lawfully dissolvei! by letters pa-te- nt

of His Excellency the Earl of Dur-ha- m,

the then Governor-Genera- l of the
province, on or about the first day of June
Inst; and that the said Ordinance of the 2d
Victoria, cap. 2, was enacted with the
sanctiou and ad vice of the persona com-posin- g

the Special Council, ro dissolved as
aforesaid, without the said Special Coun-
cil having been reconstsucted; and also,
inasmuch as there was no Legislature in
session in the province, on the day when
the said pretended Ordinance pùrportsto
have been passed; the said. pretended Or-

dinance of the 2d Victoria, cap. S, purport-in- g

to have bee'n enacted on theeighth day
of November last past, hereas the pre-

tended Special CouiÉil, hy and with
whose sanction tbe said pretended Ordin-
ance was enacted, was convened by pro-clamali-

to nieel only on the niath day ol
the said month of Novernber now lappasi.

Thal, supposing. the said pretended or-

dinance of the lst Vie. cap. 8, had been
legally enacted, (which ihe prisoners, rn
the grounds above sei forth, distinctly
deny;) yet, inasmuch as the said pretended
ordinance inerely assumes the power ol
aulhoriing the adminislrator of the pro-
vince, from and after the said 8th day of
Novernber Iat, to arresi and detain in
custody ali such perso ns as heretofore had
been, or then were, engaged in the rebel-

lion iherein mentiont-d- , and cause such
persona so arrested and delained in custtdy
to he brougbt to trial, in sii iti ma ry iran-ne- r,

by court martial; and as they, the
prisoners, were mt arrested after, nor on
the said 9ih day of Novernber last, but
had . in l'art. Ien arrested severa! days
previous to the 8th dav of Novernber last,,1
'. .. r l
ine sawi preien;eu ordinance couM noi m

anv wie be construen in iucn manner as,
to "render ibem an;enable to acotrtmar-- j
lial. or lo anv other conrt elab!ished un- -

der ctlour of tbe said pretended ordinance,
Victoria I st, c. 3.

That they, the prisoners, having been
rr.rf. I t.rvimif 111. A TlH Ì

fi t I. ( (MIX.

tody of the civìl authorities, t the time'

f

2dly, Because the proreedings before the
said tribunal, designateli as a court mar-

tial, bave not in their instance been car-
rier! on in the mnnner rt qtiired by the law
of the land, and the practice of courts
mania!, in ali cBsesover w hich such courts
have competent jurisdiction.

Sdly, Because evideuce of a nature
to ine prisoners, although given

by the witnrises, was not recorded, and
questiona lendine; to elicit other eyidenre
lavourable to tbe prisoners, were rejected.

It cannot be contended that the prison-
ers bave been foreclosed from thua protest-
ine, inasmuch as the ineompelency of a tri-

bunal before which a prisoner is tried, may
he urged at nny stnge of the proceedings."
And inasmuch, moreover, ns the objections,
late! y set forth, are lounded ttpon tbe ille-gali- iy

ol the procredings had before the
said tribunal, ss well previous to, as
since the opening of the trial."

.lOSF.PH IN. LAtDI.tAT-- ,
Signed ) Joseph Duìv.ttb, &c.
Montreal, 4th December, 1838.

The ahove protest being rejected, the
prisoners beg leave respeetl'ully to uhinit
to the Court the following motion:--Provin- ce

) The Queen,
of vs.

Lower Canada. ) Jph. N. Cardinal et al.
" Whereas the evidence on ihe part o!'

our taid lady the Queen hoth been duly
closed in the said cause; and whereas no
legaL evulence hath heen adduced to esta-bli- sh

the charges against Louis Lesiege,
otherwise cailed Louis Lesage dit Lavio
lette: and whereas tbe leslimotiy of ihe
said Louis Leniege, otherwise cailed Loui
Lesage ci it Laviolette, is material and

to i he defence of the eleven oiher
prisoners now under accusation; ihey, the?
said remaining eleven prisoneis, namely:
Joseph ISarcisse Carchnal, Joseph' Du-qnet- te,

Joseph L'Ecuyer, Jean Louis
Tliiherl, Jean Marie Thibert, Leon Du- -
charme, otherwise cailed Leandre Du-charm- e,

Joseph Guirnond, , Louis Guerin
dit Dusatilt, olherwiBe cailed Blonc Du-sau- lt,

Edouafd Therien, Antoiue Cote,
and Francoia Maurice Lepailleur, baving
hy iaw a right lo avai themselves of auch
testimony, and to demand thàt the said
Louis Lesiege, otherwise cailed Louis Le
sale ctit Ijavioieite, be flischarged lortri- -
wilh, for the purpose of giving such testi-
mony (without recognizii'g the jurisdiction
of the said court over them, or any of
them, ami without waver of any objection
by them heretofore signed urgéd or plead-ed- ),

humbly move that the court do take
the case ol the said Louis Lcsiege, olher-wis- e

cailed Lou'w Lesage dit Laviolette,
into consideration intlanter, and therefrom
dicf)8rge l he said Louis Lesiege, otherwise
cailed Iouia Lesage dit Laviolette, from
the accusation ol high treason, now
pending against him as aforesaid, in order
that h may be, in due course of law,
exaniined as a witnesses in their behalf.

And the said Louis Lcsiege, otherwise
cailed Louis Lesage dit Laviolette, as well
n bis own behalf, as in fuilherance of Ihe.

a bove application thus preferirci on the
part of his lellow prisoners, prays that bis
case may bt taken into consideration,
inslanter, and that he Ih fon h with
discharged from the fcaid Bccusation.

The prisoners found their application
upon the practice universally foliowed in ali
courts i i law, binding alike on ali courts
martial in their procredings, ben Dot other-
wise regulated hy the stallile; and would
humbly refer the court to sii writers on ihe
Rules of Evidente in criminal casca, and
more especially to a case in point, namelv.
Staffarci Case, IL T. 1101, (K. B.)
e(. 50C, which is referred to in Bacon' s
dbridgment, under the word: "Marini
Law ami Courts Marti!, Ny, 580," in ihe
frdlowing terms: " The Mutineers of ihe
B'unty were tried by a Court Martial, at
Portsmouth. There being no eridence
against one of the persona accuted, it was
insisted, on the part of anotber of them,
that he had a right to riamine the firn
on his brhalf. The Court, howrver, by

It l remrket that he prioBr had
aoaekcd lb jnriietio ( ih Ccort, fcy

ihe Prlutitf Excep'iooa hich tby tubinilt,
btfore pleadinj lo iha chargei. "

J
4

Wednesdny, 23th Nov. IS33.
10 o'clock, a. m'.

lletnre a General Court Martial, con-

venni nn (hi da?, at the Court House in

ie City ol Montreal, in porsuance of n
orih-- r and by virfue ol'n Warrant from His
Kxcellene.v Sir John Colborne, G. C. B.
and (i. Ci H. &c. &r.

raesEiT, Tnii followino members:
Major Geaeral John Clitherow, Prti- -

Lient. Col. Sir John R. Eustace, 1d Ball.
(Jrenadier Guardi.

Licut. Col. Henry V. Barnard, do. do.
Lieul. Col. William Grieraon, l$lh Iiegi

meni.
Lient. Col. Jame Crawford, 2J Batt.

Grentiitr fìutrds.
Major Sa m tei Diiman P ri te hard, Major

f Driiade. i
Ml r Henry Townshend, 24!A liegiment.
Major Arthur W. IJiuss, Uh I usuar s.
Camaiii William lirudenelt Smith, Ihth

Captain Rohert Marsh, Jìegiment.
Caiitain William Thornton, 1d Jiallalion

('cnadier Guani.
Ca-ai- Henry Alexander Kerr, id Batt.

Kiynl Ufgiment.
Capiain Auguatua Cnx, 2d Ball. Gren--

ditr Guardi.
Capuin tht Hon. George Cadogan,ì do. f
.Cantain Hneh A. R. Mitcheli, do. do.

The Hon. Dfwrtinirj-i- e Mondelet. Estj.,
C'arVs Dewey Dav, Esq.,and Captain
Kiwarl Mnller, 21 Batuiion Royal Regi-nn- t,

jointly and severally Deputy Judge
Aiivocates.

Mer. Pierre Morean tnd Lewis
Thomas Drnminond are emp'.oyed od be-ha- ?f

of the PrineM.
John Godard, Adrorale, is ap--

poiated Translator, and M.r. Francis
J'hnon Student ai Law, ;erforajs .the
Jut of Reporter.

SerjeantJohn Wilson, Ist Rovai Re-c:m-

PrmHtMarshal and two Order-'yrjcint- R.

The K'ì winj prisor.er, twelve in nom-le- r,

are bronchi to trial;
Joseph Marcisse Cardinal, Dti-n- e,

J.Hvpli L'Ecuver, Jean tiais
siHeil, Jean M arie rhiler!, LeYn Di-fHarm- e,

Joseph GuimonJ, LooU Gnerin
piuatilt, r!herwise ca!il Blanc Do---

Edouard Thfrien, Antnine Cote,r rasava Maurice Lepaiiìeqr and Louis
leH5, otherwiae cailed Louis Lesalet!t Lavio'ette.

Thecharfe nhibited againatthem, are
feaihythe Jude Advocate, in the fol-i-,r- tjr

vmjt, to wit;
Tre againl fljrsoverein lady the


